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5 September 1968

Legal Effect of S. 1035 on the Intelligence Activities of CIA

1. A memorandum by the American Law Division of the
Library of.Congress, dated January 29, 1968, concerning the
effect of S. 1035 on the .Central Intelligence Agency has been

recently filed in the Cbong.rbevs sional Record (Cong. Rec., 2 July 1968,

pp. S8088 and S8089) after being presented to the Senate Subcommittee

on Constitutional Rights.

2. The author of the article has conducted considerable
research into the statutes which have a bearing on tl.qe Agency and its
functions. He also cites several cases which have a bearing on
the applicability of various laws and legal principles to the functions
of intelligence. Unfortunately, however, the author has not had the same
opportunity to research the sensitivities of security agencies generally or of
Central Intelligence Agency, specifically. .It is the purpose of this paper to
acquaint those interested in the subject with the actual issues involved
and with certain court rulings in other, perhaps lesser known, legal
proceedings. This discussion demonstrates that there are inherent

in S.1035 conflicts with statutes and in fact conflicts with judicial

concepts of the necessity for secrecy in intelligence matters,
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3. The article refers to a number of statutory provisions which
it claims were designed to allow CIA to maintain secr'ecy concerning its
operations and personnel. It cites 50 U.S. C. 403(d)(3) as authorizing
the Director of Central Intelligence to protect intelligence sources and
methods from unauthorized disclosure. That statute places a responsi-
bility on the Director of Central Intelligence for protection of intelligence
sources and methods but in fact arms him with no authority to carry out
that responsibility.

4, | Although 50 U. 8. C. 403(d)(3) provides no authority to the
Director of Central Intelligence for carrying out the obligation Wlﬁch
it places upon him to protect intelligence sources and methods, the
Supreme Court has steadfastly held to the view that intelligence is a
very special subject. As was stated in the Totten case (Totten v,

United States, 92 U.S. 105 (1876)):

To..all secret employments of the Government in time
of war or upon matters affecting our foreign relations, where
a disclosure of the service might compromise or embarrass
our Government in its public duties, or endanger the person
or injure the character of the agent...' cannot be disclosed
in a court of law. '"'A secret service,with liability to publicity

in this way, would be impossible;...The secrecy which such
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contracts (of employment) impose precludes any action for
their enforcement. .. It may be stated that public policy forbids
the maintenance of any suit in a court of justice, the trial
of which would inevitably lead to the disclosure of matters
which the law itself regards .as confidential...greater reason
exists for the application of the principle (of not allowing disputes
involving state secrets to be aired in court) to cases of contract
for secret service with the Government, as the existence of a
contract of that kind is itself a fact not to be disclosed. "
The Totten case has been repeatedly cited with approval by the Supreme
Court. (The most recent case concerning government privileges

decided by the Supreme Court was United States v. Reynolds,

345 U.S. 1 (1953) in which Totten was favorably cited. 97 L.ed. 729,
732,733,735.)

5. Any suit filed before a court charging a violation of 5.1035 would
inevitably require assertion of the facts tending to support the violation.
These facts are inextricably involved with Agency functions and operations and
identities of Agency personnel. On the other hand 50 U.S. C. 403g[section 6 of
the CIA Act of 1949, as amended] specifically exempts the Agency from the
provisions of any law requiring publication or disclosure of the Agency organization,
functions, names, official titles, salaries, or numbers of personnel

employed by the Agency. For example, if an employee stationed abroad
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asserted in court a violation of S,1035 by his superior, the mere
identification of the Agency personnel could reveal classified information
in violation of the secrecy o2th which all ernployees are required to take, and
in itself would be a breach of security contrary to the interests of the United
States and possibly endangering lives of people.

6. This then is the crux of the issue--if the CIA is to be subject
to suits to prove its innocence or the innocence of one of its officers, as
provided in S.1035, all eiforts to maintain the security of its operations become
an exercise in futility. It is apparent that when a court action is mraintainable
concerning the performance of a service for the Government, despite the
secrecy required to perform that service, then the service becomes useless
because secrecy is its essence. A mere appearance in court could result
in possible disclosure of names and employment relationships, the very
existence of which are state secrets. If any employee has a statutory right
to a court hearing of his grievance, no matter how wrong or how frivolous
his suit may be and no matter how strong the case for the ClA is, once that
suit is filed a great dis servicevhas been done to the integrity of the Agency's
security system and to its ability to operate anonymously, for the public
examination into the grievancé is a serious breach of security and in many
cases may prove hazardous to the lives of certain classes of Agency employees.
It must also be noted when discussing facts which .may be revealed in court

that it is a determination of the court in any given case as to whether a
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particular fact is privileged or is a state secret so that it may be withheld.
In other words, if the CIA is sued under section 4 of S. 1035 and the name of
any employee who is germane to the case is considered by the Agency to

be secret information, it becomes the judge's decision whether that name

will be revealed. (United States v. Reynolds, 345 U.S. 1 (1953) ) (Government

privilege annotated ;'Ln 95 1., ed. 425, 97 L.ed., 735)

7. Under S. 1035 an employee or applicant who felt he had been aggrieved
could go into court alleging a violation of S.1035. The case would then be subject
to the jurisdiction of the court. The problems which this would pose are best
demonstrated by a recent case in which a suit was brought against the Agency by
the widow of an applicant for employment. Her husband was being considered
for Agency employment and went through the normal applicant processing.

As a result of a regular medical examination, he was informed that his
blood pressure was unacceptably high and that if he would bring it under
control his case would be reviewed. A few days later he committed suicide.
His wife brought suit against the Agency in a Federal court claiming that
during the processing drugs had been administered to her husband which had
so depressed him that his suicide resulted. No drugs of any sort are
administered in Agency processing and the suit was obviously spurious.

To prepare for a defense, howéver, it was necessary to obtain affidavits
fromthose members of the Office of Security, Office of Personnel and

Office of Medical Services who had been in any way involved in the processing.

5 .
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The very filing of these affidavits in open court would have caused the
"publication'' of 'functions, names [and] official titles' of certain CIA
personnel--the very information which the Congress sought to protect by
section 6 of the Central Intelligence Agency Act of 1949, as amended,
The association of a number of these employees with the Agency was
itself classified, and one of the doctors who was on his way to a very
sensitive overseas assignment had to be recalled. Another doctor was
also slated wr such an assignment, which had to be held in abeyance.
The widow's lawyer realized, on seeing the affidavits, that he had no
case and advised her to withdraw the suit. A less ethical lawyer or a
client bound on harrassment of CIA could have forced production of the
affidavits in open court., This is just one of a nunber of cases which
could be recited wherein the appearance of an employee or the production

~of information in judicial procedures resulted or could have resulted in

security disclosures detrimental to the national security.

8. These actual .cases indicate that once subject to the
jurisdiction of a court, the Agency cannot guarantee protection ofité
sensitive information, particularly as to sources and methods. In a
democratic society there will obviously be vital situations where the
desirability for protecting sensitive intelligence information may, of

necessity, be subordinated to the preservation of justice. On the other
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hand, intelligence sources and methods should not be subjected to com-
promise, by design or otherwise, by a séatute which would tend to
encourage employees in sensitive positions to jeopardize the security
system which they are working to protect. In point of fact, our comcern
lies not so much with the possibility of revelations by CIA employees but
rather by the use which may be made of this administrative remedy by
those who seek to destroy our national security systems. If such a statute
were applied to CIA, the Agency would be faced with one of two alternatives:
to remain silent in the face of charges and concede the merits, or to contest
the merits and give away the information which the Director is charged
by law to protect.

9. The fact is that although the CIA has some statutory authority
(and a clear statutory responsibility) to protect its secret information,
these mandates are not always enough when the Agency is brought into
court. The obvious question then becomes how much further will the
Agency be either harassed frivolously or sued in earnest and damaged
under the provisions of S.1035? It is apparent that while the céses to date
show serious compromise of classified information under present protective
statutes, the probable compromise in the future would be substantially
more because of statutory authorizatio.ﬁs of suits against the CIA.

10, The American Law Division's report concedes the possibility
of conflict between Section 4 of S.1035 andthe Director's authority to

terminate employees (50 U, S. C. 403(c)). That authority has been
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upheld in a number of cases where the individual has sought to contest

his termination, Kochan v. Dulles, Civ. No. 2728-58, D.C.D. C. (1959),

and Torpats v. McCone, 300 F. 24 914 (1962), U.S. Court of Appeals for
D. C. Circuit. Particularly in the Torpats case the court refused to allow
on the record information concerning intelligence operations which the
piaintiff knew were classified. Our experience has shown however that

a court proceeding cannot be confined solely to the matter of a single
allegation, but that all sorts of peripheral and background matters are
inevitably brought forward. S.1035 would virtually force the courts to
explore these areas publicly.

1l. Possibly an even more clear-cut conflict involves section 201(c)
of the CIA Retirement Act of 1964 (P, L. 88-643), That provisioﬁ states
that any determinations made by the Director authorized under the
provisions of the CIA Retirement and Disability Act of 1964 '"shall be
deemed to be final and conclusive and not subject to review by any
court.!' This provision was included in the.,::}aw because the CIA retire-
ment system covers those employees engag;d in the most sensitive
work of the Agency, primarily overseas activities, and the committees
| of the House and the Senate which held hearings on the Act realized
the serious harm that would result from a public airing of any such cases.

12. As a hypothetical case, consider an employee who is mandatorily
placed in a retired status under the CIA Retirement Act by the Director.

Assume further that the employee brings an action in a district court
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claiming that his retirement resulted from an interrogation concerning
misconduct during which he requested and was refused counsel (section 1(k)
of S5.1035). Under the provisions of section 4, the employee would be
authorized to maintain the action, and the court would review in detail
circumstances of the forced retirement. Such a review by the courts
would directly conflict with section 201(c) of thé CIA Retirement Act,

and would result in a public airing of sensitive information which that
section was designed to protect. Since S.1035 would be the later-enacted
law, a court might hold that section 4 prevailed over the provisioné of

the CIA Retirement Act,

13. The requirement of presence of counsel or other person provided
for in section 1(k) of S.1035 would impose a particularly difficult dilemma.
In effect, that section provides that before an employee could be subject
to an interrogation which could ka.d to a disciplinary action, he has the
right of counsel or other person of his choice. This statutory requirement
could be extrémely burdeasome administratively. Of more importance,
in the case of this Agency where clasgified information inevitably would
be involved, there would be the requirement of investigation of the counsel
or other person chosen. If for some reason the counsel or other person
were determined to be untrustworthy to receive classified information, the
Agency would be in a serious dilemma under S.1035. On the one hand, it

has the responsibility to protect intelligence sources and methods, and on

Ay
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the other hand fhere is the requirement in S.1035 that counsel or other person
be present. In theory then, if the Agency refused to permit the presence

of the person designated by the employee during the interrogation which
involves the classified information, the complaining employee could allege
violation of S.1035 in deprivation of his rights. This is a serious inf ringement
of the Agency's ability to protect classified information.

14, As indicated above, experience has shown that most every court
action poses serious problems for the Agency. In order that the processes
of law ﬁay go forward, there is some dilution of matters that should
remain secret. The very concepts of 5.1035 in granting rights to employces
and applicants to sue and to name individual employees of the Agency as
defendants is at the outset inconsistent with the purposes behind the various
exemptions granted the Agency to maintain secrecy, as well as the responsi-
bility of the Director to protect intelligence sources and methods. These
new rights granted employees of the Agency are furthermore inconsistent
with the judicial concepts of protecting state secrets and the special
nature of employment in secret activities. On balance, we believe that
the desirability of protecting sensitive intelligence information far
outweighs the need for relief of the type provided by S.1035 to CLA employees
who generally have accepted as a condition of employment the necessity for
protecting that information. For these reasons, we believe that a complete

exenption from this legislation for this Agency is essential.
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privacy invasions, we are not trifilng with
ihe great constitutional truths which but-
tress our scciety. I believe we are.

Regrettably, it would appear that we have
come for from the nature of the truths which
we once thought important; but in the case
of the polygraph, we have come not very far
ot all from the ancient methods of secking
he truth. It is not too far from the ancient
+rial of ordeal by fire or watcr to the concept
of the ‘“wirgle seat.”’ Nor is there much Gif-
farence hetween the polygraph and the old
decepiion test used by the Indians, They
Jhought that fear inhibited tho sccretion
of saiiva. To test his credibility, an accused
was given rice o chew. If he could spit it out
he was considered innocent; but if it stuck
40 his gums ne was judged puilty. ’

What do polygraph techniques do to the
concepts underlying the Fourth and Fifth
Amendments? To the principles that there
shall be no search and seizure without war~
ront, and that no man should be compelled
o incriminate himself? Is there anything
more destructive to our system of government
than attempting to seize a man's innermost
thoughts; compelling him to confess his be-
liefs, his religious practices, his every sin;
requiring him to bare his soul to a machine
in order to hold & job?

Jardened criminals are safeguarded in this
arca of the law, yet an applicant for Federal
eroployment is not.

in the employment process, however, it is
0 the First Amendment that this twentieth
century witcheraft does the most violence.
That Amendment guarantees a citizen Iree-~
Gom from interference with his freedom oi
expression in his thoughts snd beliefs. And
1t inchudes not only his right to express them
Put his right to keep silent about them. This
is a crucial issue in o free socliety.

To condition a citizen's employment and
his future job prospects on his submission to
the pumping of his mind, his thoughts, and
heliefs about personal matters unrelated to
nis dutles, is to exerclse a form of tyranny
and control over his mind which is alien to a
society of free men. It is to force conforraity
of his thought, speech and actlon to whatever
subjective standards for conduct and thought
might be held by a polygraph operator, or
his company, or an agency offictal. It is t0
weaken. the fabric of our entire soclety.

T submit that the Constitution can and
does protect us from such incursions on our
liberties.

EMPLOYMENT AS A PRIVILEGE

To say that employment is a privilege is
to avoid the issue. For, as the Supreme Court
has sald, it does not matter whether or nob
there Is a constitutional right to employ-
jment. The means and procedures ernployed
by government should not be arbitrary.

CONSENT

Nor does 1t help to reply that a person
“consents”’ to such an invasion of his liberty.
Where the full force of government 1s behind
the request, where he knows that greal com-

., puter and data systems of government will

retain forever his refusal to reply, or his an--

swers to the queries, there ig no free consent.
CONFIDENTIALITY OF RECORDS

Proponents argue that the records are con=
fidential. It is no secrot that his employment
records, with all of the medical and security
data, follow a IMmaill throughout his career.
They are officially transmitted through the
subterranean passages of our complex bu-
reaucracy.

+ was to prevent the practice of such tyr-
annies on Federal employeces that I intro-
duced my bill, 8, 1035.

This bill is premised on the belicf that just
pecause he goes to work for government, tho
individual does not surrender his basic rights

and liberties as i Nor=docs Le sur- disglosure of one's race, religion, or national
and Hoore AR OueH FofRelease-2085/07148 o'CIA-RDPT2-003 R0
L et

government for his privacy and other rights.
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. 1035 1s designed to prohibit uwnwarranted
governmental invasions of employee privacy
and is sponsored by 55 Members of the Sen-~
ate. I am happy to report that it was ap-
proved by the Senate on September 13 by &
vote of 79 t0 4.

cection (f) of 8. 1035 makes 1t unlawful
for any officer of any wxecutive department
or agency to require or request, or attempt
to require or request, any civillan employee
serving in the department or agency, or any
person applying for employrment in the Bx-
ccutive pranch of the United States Govern=
ment “to take any polygraph test designed
1o clicit from him information concerning his
personal relationshin with any person con-
nocted with him by blood or marriage, or
concerning his religlous beliefs or practices,
or conceorning his attitude or conduct with
respect to sexual matters.”

This measure is now pending in a Sub-
committee of the House Post Office and Civil
Service Committee under the Chairmanship
of Congressman David Henderson, I am hope-
ful that the Congress will enact it promptly.

It is time we put a rein on the Federal
Government's use of twentieth century
wAteherast to fnd the truth. It is time the
Federal Government was told what truths it
should be seeking. -

MEMORANDA CONCERWING THE EFFECT
. 1035 oN THE $3ECURITY AGENCIES
THE ListarRY OF CONGRESS,
washington, D.C., January 29, 1968,
To: Senate Subcominittce on Constitutional

Rizhts. B
wrom: American Law Division.

Subject: Effect of 8. 1035 on C.I.A, Secrecy.

This Is in response 1o your reqguest for a
consideration of the possible effects of 8.
1035, to protect the privacy of governmental
employees, upon the secrecy of an organiza-
sion like the Central Intelligence Agency.

A number of statutory provisions are de-
signed to allow the C.IA, to maintain almost
absolute secrecy about its operations and
personnel, In 50 U.8.C. §403(d) (8), the Di-
rector of C.L.A, is authorized, inter alia, to
protect intelligence sources and methods
from unauthorized disclosure, The Agency
{s exempted by 50 U.S.C. § 403g from the
provisions of any law requiring the publica«
sion or disclosure of the organization, func-
tions, names, official titles, salaries, or nums=
bers of personnel employcd by it. The Direc-
tor is authorized, by 50 U.B.C. § 403(¢), In
nis discretion, to terminate the employment
of any officer or employee of the Agency
whenever he deems it necessary or advisable
in the interests of tine United States.

Aduisionally, a series of criminal statutes
prohibit untawiul Gisclosure of confidential
information respecting the national defense.
18 U.8.C. §§ 793, 794, 798, 1905. And, finally,
it appears that the C.LA. requires of most if
not all -of their employees the execution of
a secrecy agreement under which the em-
ployee swears 10 maintain in confidence in-
formation gained because of his employment
and under which it is specifically recognized
that an intentional or negligent violation of
the agreement might subject the employee
to prosccution under at least 18 U.8.C. §§ 793
and 04, Sce, Heine v. Raus, 281 F. Supyp. 570,
371-572 (D.C.D.Md. 1986). ’

it s, of course, a rule of statutory con-
struction that when two statutes confllct,

the one later in date will govern, Therefore,

if any provision of S. 1035, upon enactment,
confiicts with any provision of the statutes
listed above, S. 1035 would prevail, Would
there be any conflict?

In order to protect the privacy of govern-
ment employces, S, 1033 prohibits those in
authority from engaging in certaln activi-

ties in regard to governmendg employees. Thoe-

prohibited activities are (1) - requiring the

cating that the fnilure of one w0 avi

assemblage for the purpose of adivsing, in-
structing, or indoctrinating in the perforni-
ance of or in regard to anything other than
official dutles will be noticed or acted upon,
(3) requiring one {o participate in activi-
ties or undertaking not relating to ofilcial
duties, (4) requiring one to report on his
activities or undertakings not related to his
official duties, (5) requiring one to submit
to any interrogation or oxamination designed
to elicit information concerning such per-
sonal matters as relationships to other peo-
ple, religious beliefs or practices in gexual
matters, (6) requiring the taking of a poly-
graph test Gesigned to elicit such personal
information, (7) requiring oue to participate
in any way in the support of any persou Tor
political ofiice of any political party, (8) we-
quiring one to invest ong’s money in honds
or -other obligations, (9) requiring ong to
disclose personal finances except in certain
confiict of interest situations, (10) requiring

or requesting one participate in any in-

vestipation which could have disciplinary
consequences without the presence of coun= "~
sel or other persons of his choice, (11) and
discharging or otherwise discriminaving
against one because of a refusal to comply
with a request or demand niade illegnl by
the biil.

Certain provisions of the Pill recognine the
existence of security intercsts necessitating
deviation from the provisions of the Bill
Wor example, a Proviso permits inquiry into
the national origln of an employee when
deemed necessary or advisahle to determaine
suitability for assignment to activities or
undertaking related to the national segu-
rity of the United States or to activities or
undertakings of any nature outside tie
United States. :

And Bection 6 of the »hill permits the
requiring of polygraphing, personalivy test-
ing or financial inquiry to elicit otherwise
impermissible personal information of any
employee of the C.ILA, the National Secu-
rity Agsncy or the ¥.B.I. if the Director of the
appropriate agency, or his designee, makes a
personal finding with regard to each in-
dividual to be tested that such test is re~
quired to protect the national security.

Enforcement of the act would be placed
in & Board of Employee Rights and hence
to federal dlistrict court.

It appears then that the lzsue In any
matter taken to the Board and to court sub-
sequently would be whether some prohibi-
tion of the act had been violated. That is,
the only relevant lssue to be adjudicated
would be whether, for example, someone had
been requested or forced to take a polygrapi
test in regard to his sexual activities and
had, perhaps, been discriminated against,
by being fired, demoted, or somehow beell
retaliated against. Thus, it 15 difficult to see
how an issue involving government sacrets
could be relevant to any determination the
Board or court might be called up to make.
One possibility might arise should the as-
signment of an operative he made to attend
gome assemblage or to take part in some -ac-
tivity be made and yefused, for which re-
fusal digciplinary action might follow.

It could be claimed by the affected em-
ployee that the requirement violated one or
another provision of the act. But it will be
noted that such assignments would violate
the act only if mot part of an employee’s
“official duties.” Should determination of a
possible violatlon depend upon whether or
not the assignment involved “official duties,”
the precedents scem clear that to avold dis-
closure of confldential or sccret information
a court will accept the certification by the
Agency head to that effect, Heine v. Raus,
supra b77-78; and, sce United States V.
Reynolds, 345 U.8. 1 (1953).

Thus, 1t would seemn Ghat Issuen invaoiv
ey wowld nod be role
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upon whether specific provisions of S, 10356
had been violated.

In regard to the guestion of any confllet
botween present statutes and the proposed
act, it appears that in all but one instance
1o conflict would occur, That instance arises
with regzard to 50 U.S.C. § 403(¢), permitting
ine Dhirector to terminate the employmen‘b
of any employee or officer in his discretion.
Under S. 1035, it would secm that the Direc~
‘tor could not terminate employment for a
retusal to carcy out any request to do any~
thing prohibited by the bill. He could not,
“for example, fire anyone for refusing to buy
U5, savings bonds, But, as has been noted,
+he issue would be simply ‘whether this vio-
wlion was the cause of dismissal or not; no
sccrels or confidences, no disclosure of any -
ouher reason, would have to be made known,

fnd, as already noted, theore are cxemp-
tions. The Director may make inqguiry of all
sorts of personal information 1f he makes a
finding that security requires it. No disclos-
ure would be required of the reason for such
o finding, if it became an issue before the
Board, only disclosure th'w the finding had
in fact been made.

In short, it appears that enactment of
5. 1035 would create no conflict with present
statutes nor change any of them, with the
limited exception noted above.

JounNy H. KILuiaw,
Legislative Attorney.

COMMENTS BY SENATOR ERVIN: Wiy THE CIA

AND NSA Smzourbp Nor -BE EXCLUDED FrROM
e PROVISIONS OF S, 1035, THE BinlL ToO
PROTECT. EMPLOYEE RIGHTS

The Central Intellipence Agency and the
National Security Agency have asked that
the guarantees in 8. 1035 not be extended
to their employees or to citizens who apply
for employment with those agencies.

I sece no practical or policy reasons for
granting this request, and find ne constitu-
tional grounds for it. It 1s neither necessary
nor reasonable,’

The men who drafted the Constitution
envisioned a government of laws, not of men.,
They meant that wherever our national
houndaries should reach, there the controls
established in the Constitution should apply
1o the actions of government. The guarantees
of the amendments hammered out in the

* state constitutional conventions and in the
meetings of the First Congress had no limi-
tations, They were meant to apply to all
Americans; not to all Americans with the
exception of those employed by the Central
Intelligence Agency und the National Se-
curity Agency.

My research has revealed no language in
our Constitutlion which envislons enclaves
in Washington, Langley, or TFort Meads,
where no law governs the rights of citi«
zens c¢xcept that of +the Director of an
agency. Nor have I found any decislon of
thie highest court in- the land to support
such a proposition,

Why, then, do these agencies want to be .

exempt from this bill?

Is it that, unbeknown to Congress, their
mission is such that they must be able to
order their employees to go out and lobby
in their communities for open-housing leg-
islation or take part in Great Soclety poverty
programs?

Must they order them to go out and sup-
port organizations, palnt fences, and hand
out grass seeds, and then to come back and
tell their supervisors what they did in thelr
spare time and with thelr weekends?

Do they have occasion to require their
employees to go out and work for'the nomi-
nation or election of candidates for public
office? Must they order them to attend mect-
ings and fund-raising dinners for polltical
parties In the United States?

Do they not know how

£ uu A{.LMGN X 1:)

she loved her mother, if she goes to church
every weck, if she believes in God,
believes in the second coming of Christ, if
her sex life is satlsfactory, if she has t0
urinate more often than other people, what
she dreams about, and many other extranc-
ous matters?

Why do these two agencies want the license
to coerce tnelr employecs to contribute to
charlty and vo buy bonds? The Subcomimittee
nas received fearful telephione calls from
empioyees stating that they were told their
security clearances would be in jeopardy if
they were not buying bonds, because it was
&n indication of thelr lack of patriotism.

Why should Congress grant these agencies
the right to spend thousands of dollars 0 go
around the couniry recruiting on college
campuses, and the right to strap young ap-
plicants to machines and ask them questions
about their family, and personal lives such
as:

“When was the first time you had sexual
relations with a woman?

“¥ow many times have you had sexual
intercourse?

“Have you ever engaged in homosexual
activities?

“Have you ever engaged in sexual activmles
with an animal?

“Wnen was the dArst time you had inter-
course with your wife?

“Did you have intercourse with her bofore
you were married?

“How many times?”

What an introduction to American govern-
ment for these young people!

The Subcommitteec has also received com=
ments from a number of professors indi-
cating the concern on their faculties that
their students were being subjected to such
piactices.

That we are losing the talent of many
qualified people whe would otherwise choose
to serve thelr government is illustrated by
the following letter which was received by
Representative Cornelius Gallagher, Chair-
man of the Special House Government Op-
erations Committee investigatlon of inva-
sions of privacy:

“I am now a Foreigh Service Officer with
the State Department and have been most
favorably impressed with the ‘Department's
security measures.

“Howecver, some years ago I was considered
for employment by the CIA and in thils con-
nection had to take a polygraph test. I have
never experienced a more humillating situa-
tion, nor one which so totally violated both
the legal and moral rights of the individual.
In particular, I objected to the manner in
which the person admlinistering the test
posed questions, drew subjective inferences
and put my own moral beliefs up for justi-
fication. Suffice it to say that after a short
time I was not a ‘cooperative’ subject, and
the administrator sald he couldn’'t make any
sense from the polygraph and called in his
superior, the ‘deputy chief.’

“The deputy chief began in patronizing,
reassuring tones to convince me that all he
wanted was that I tell the truth. I then made
a statement to the effect that I had gone to
a Quaker school in Philadelphia, that I had
heen brought up at home and in school with
certain moral bellefs and principles, that I

had come to Washington from my University '

at the invitation of the CIA to apply for a
position, not to have my statements of a
persohal and serious nature questioned not
only as to their truth but by implication as
to their correctness, and that I strongly ob-
jected to the way this test was being admin-
istered,

“The deputy chief gave me a wise smile
_and leaning forward said, ‘Would you prefer
that we used the thumb screws? (1) I was
shocked at this type of reasoning, and re-
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“This incident almost ended the deep de-
sire I had for service in the Amerlcan gov-
ernment, but fortunately I turned to the
Foreign Service. Bub if it happened to me
it must have happened and be happening to
hundreds of other applicants for various Fed-
eral positions.”

On the subject of polygraphs, the AFL~

CIO in 1965 stated:
" “The AFL-CIO Executive Council deplores
the use of so-called ‘lie detectors’ in public
and private employment. We object to the
use of these devices, not only because their
claims to reliability arc dubious but because
they infringe on the fundamental rights of
Ameorican citizens to personal privacy. Nei-
ther the government nor private employers
should be permitted to engage in this sort of
police state surveillance of the lives of in-
dividual citizens.”

Legislatures in 5 States and several clties
have already outlawed these devices, and
nmeny unions have forced thelr elimination
through collective bargaining. The Director
of the Federal Bureau of Investigation has
said thoy are unreliable for personnel pur-
poses.

‘Why should Congress take a step backward
by specifically authorizing their continued
use on American citizens in. these two agen-
cies to ask about their scx lives, their religion,
and their family relationships?

Bear in mind {that, reprehensible as these
lie detectors are, the bill only limits their
use in certain areas, and the Director may
still authorize their use if he thinks it nec-
essal'y to protect the national sccurity, Per-
sonally, I fear for the national sceurity if its
protection depends on the use of such de-
vices.

Similarly, the question may be asked, why
ghould these agencles force their employees
to disclose all of their and their families’ as-
sets, creditors, personal and real property,
unless they are responsible for handling
money? Nevertheless, under the bill, the CIA
and NSA have been granted the exemption
they wished, to require their eraployccs to
disclose such information, if the Director says
1t is necessary to protect the mnational se-
curity. What more do they want?

Apparently, what they want is to stand
above the law,

Taken all tovether thelr arguments for
complete exemption suggest only one conclu-
sion—that they want the unmitigated right
to kick Federal employees around, deny them
respect for individual privacy and the basic
rights which belong to every American re-
gardless of the mission of his agency,

The idea that any government agency is
entitled to the *“total man’” and to knowledgs
and control of all the detalls of his personal
and community life unrelated to his employ~
ment or to law enforcement is more appro-
priate for totalitarian countries than for a
soclety of free men. The basic premise of
8. 1035 is that a man who works for the Fed-
eral government sells his services, not his soul,

REPLIES 70 CENTRAL INTELLIGENCE AGENCY
OBJECTIONS TO S, 1035, A BiLt ToO PROTECT
THE RIGHTS OF FEDERAL EMPLOYEES

The Central Intelligence Agency, in o re-
port which was stamped “secret,” stated a
number of objections to this bill. At the
request of CIA representatives these were
also explained to me at length in personal
discussions. Their suggestions were care-
fully considered in Committee and the bill
was carefully redrafted and amended to mect
them. I believe the agency now has no legit- -
imate complaint other than their natural
lack of enthusiasm about being subject to
any law, Following is a summary of their
objections and the provislons in 8. 1035
which meet them, I believe the same argu-
ments will apply to other security positions
in the Defense Department. Where those
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